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What We Will Cover …



The White House
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 As we meet, the 45th President has been in office for two years and 
fifteen days. During that time:

 The President has made several political appointments to 
federal agencies, like the National Labor Relations Board and 
the Federal Labor Relations Authority, who have had 
significant impacts upon the law.

 Many positions remain open, and, with career civil servants 
leaving, the result has been an up and down ride for those who 
depend upon those agencies.
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Where Things Stand …



 Back in May 2018, President Trump signed three (3) Executive 
Orders (“EOs”) intended to significantly weaken unions who 
represent federal employees, like the Metal Trades Department and 
its Federal Employee Metal Trades Councils: 

 E.O. 13836: Developing Efficient, Effective and Cost-
Reducing Approaches to Federal Sector Collective 
Bargaining

 E.O. 13837: Ensuring Transparency, Accountability, and 
Efficiency in Taxpayer-Funded Union Time Use

 E.O. 13839: Promoting Accountability and Streamlining 
Removal Procedures Consistent with Merit System 
Principles

All three EOs were to take effect within 45 days of issuance.
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The Trump Executive Orders …



 The United States District Court for the District of Columbia issued 
a decision in which the Judge found that the Executive Orders 
were inconsistent with Congress’ finding that collective bargaining 
is in the public interest. 
 The Judge found that almost every challenged provision of the 

Executive Orders amounted to instructing agencies to bargain 
in bad faith.

 The decision was the culmination of four lawsuits filed by 
unions who represent federal workers.  The Metal Trades 
Department was actively involved in one of those lawsuits.

 The Trump Administration has appealed the district court’s 
decision to the U.S. Court of Appeals for the D.C. Circuit where it 
is pending today.
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… Are Enjoined by a Federal Court



The D.O.L.
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 R. Alexander Acosta currently serves as 
the Secretary of Labor.    

 Acosta previously served as a member 
of the National Labor Relations Board.

 He also previously served in senior 
positions within the Civil Rights 
Division (CRD or Division) of the 
Justice Department.

 Secretary Acosta has been taking a 
cautious approach to labor issues, which 
has caused trouble with the White House 
and the business community.  
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DOL Leadership

Alex 
Acosta
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Or Lack Thereof …

As of Jan. 7, 2019



 The Office of Labor-Management Standards or OLMS is the agency 
responsible for the enforcement of the Labor-Management 
Reporting or Disclosure Act or LMRDA.  This agency oversees:
 Union financial reporting (Forms LM-2, LM-3 & LM-4);
 Officer/Employee financial reporting (Form LM-30);
 Trusteeships; 
 Election of Officers; and
 Fiduciary obligations.

 The jurisdiction of the OLMS extends to unions who represent 
employees in both the public and private sectors. 

10

Office of Labor-Mgmt. Standards



 The current director of the OLMS is 
Arthur Rosenfeld.

 Rosenfeld previously served as the 
General Counsel of the National Labor 
Relations Board.

 Rosenfeld served in this capacity 
while Acosta was a member of the 
NLRB.

 While pro-management, Rosenfeld is laid 
back and lacks the anti-union fervor that 
one would have expected from the 
administration.
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OLMS Leadership

Arthur 
Rosenfeld



 Director Rosenfeld is committed to expanding the Compliance 
Audit Program or “CAP.”  The principal function of the program is 
to perform audits of labor organizations, including metal trades 
councils, to determine their compliance with the reporting and 
disclosure requirements of the LMRDA.
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Compliance Audit Program
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 During the past ten years, only FOUR metal trades councils have 
been audited by OLMS.

 However, metal trades councils could expect to receive a notice of a 
CAP audit:

 Only 12.50% of the metal trades councils reported in the latest 
annual financial report that they had an audit or review done 
of their books during their last calendar or fiscal year.

 There are ongoing investigations by the OLMS into financial 
misappropriation by officers of two separate metal trades 
councils.

 Those two councils did NOT have an audit done.
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The CAP Program (continued)



 Some of the largest metal trades councils have not conducted 
audits in years.

 For example, one metal trades council has not had an audit or 
review of its books performed in the past 10 years.

• Its last audit or review was performed in 2004.

 Audits can be expensive, but the annual financial report asks a 
union whether an “audit or review” has been conducted.  

 Reviews are generally cheaper than audits.

 Audits or reviews need to be periodically done. 
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The CAP Program (Continued)



 When audits have been done of metal trades councils, the 
following issues have arisen:

 Lack of recordkeeping to verify an officer’s salary;

 Failure to maintain adequate documentation for credit card 
expenses; 

 Failure to maintain an expense policy; and

 Failure to have two signatures on council checks.

 Where issues are identified, OLMS issues a letter that is put on its 
website, and, it will follow-up with the council to ensure that 
corrective action is taken.
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The CAP Program (continued)



 The key takeaways: 

 Document it: Always maintain original bills, invoices, receipts, 
etc., as well as any applicable resolutions (showing 
authorization).

 Explain it: With respect to expenses, make sure that the union 
purpose has been documented, either through the invoices or 
by adding a written explanation.

 Keep it: Different records have different requirements when it 
comes to recordkeeping.  Check with legal counsel on the 
details.
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The CAP Program (continued)



 Money or other things of value received by a union’s officers and 
employees (and their family members) from employers or service 
providers to the Union or its trust funds must be reported annually 
on a Form LM-30 if the transactions exceed $250 from any one 
source. 

 Transactions of $20 or less are not included in the $250 
threshold, unless the combined total of transactions from one 
source exceeds $250.

 No reporting of attendance at “widely gathered functions” 
where the employer spends less than $125 per person.

 Employers and service providers have to file a Form LM-10.
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Form LM-30



 Examples of reportable transactions:

 Transactions involving an employer whose employees are 
represented by the officer’s or employee’s union.

• These transactions may violate the Taft-Hartley Act, which 
may be a criminal offense.

 Transactions involving service providers who deal with an 
employer, union or trust, such as the purchase of meals, 
provision of tickets to sporting events or other gifts.
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Form LM-30 (continued) 



 Expect closer scrutiny:

 OLMS will cross - check Form LM-10s, which are filed by 
employers and service providers to report the payment of 
money or things of value to a union’s officer or employee – to 
see if that officer or employee has filed a Form LM-30. 

 If the officer or employee has not filed the form, he or she will 
have an opportunity to correct that situation.

 Consult with legal counsel if you have questions as to whether 
a transaction is reportable or not. 
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Form LM- 30 (continued)



The N.L.R.B.
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The Current NLRB Members

John                  
Ring

(Chairman)

Lauren 
McFerran

(Member)

Marvin 
Kaplan

(Member)

William 
Emmanuel

(Member)

Vacant



 The current General Counsel, Peter Robb, 
was sworn into office on November 17, 2017.

 He serves a five (5) year term.

 The NLRB General Counsel controls:
The Division of Enforcement Litigation

The Division of Advice
The Operations Management Division

 The General Counsel also appoints Regional
Directors, who oversee the NLRB’s
operations in Regional Offices throughout
the U.S.
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The General Counsel

Peter Robb



 The NLRB has been described as being “close to civil war.”*
 The battle lines have been drawn not only between 

conservatives and liberals, but also between career staff and 
political appointees.

 One flashpoint has been General Counsel Robb’s proposal to 
restructure the General Counsel’s office, which includes 
demoting Regional Directors (who are deemed to be too pro-
union) and further “streamline” an already understaffed 
agency.

 Another flashpoint involves Member Emanuel, who was found 
to have breached the ethics rule in Hy-Brand Industrial 
Contractors, a case in which his law firm had represented a 
party. 

* Politico, Dysfunction and Infighting Cripple Labor Agency (4/18/18)
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The Turmoil at the NLRB



 Despite all of the turmoil within the 
National Labor Relations Board, 
there still have been significant 
changes in policy and precedent.  
These changes include:

1. Making it More Difficult to 
Organize New Bargaining Units

2. Adding More Scrutiny to the 
Duty of Fair Representation

3. Curbing Unions’ Ability to 
Engage in Picketing

 Even more changes are expected in 
2019.
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The Recent Changes in Direction



 On December 15, 2017, the National Labor Relations Board issued 
PCC Structurals, Inc., 365 NLRB No. 160 (Dec. 15, 2017), which 
changed how the Board looks at the question of what is an 
appropriate bargaining unit.

 Previously, if petitioned-for unit is found to be “appropriate” 
for bargaining, the employer can only add additional workers 
to unit if those workers shared an “overwhelming community 
of interest” with the petitioned-for unit.

• This allowed for “micro-units,” that is, smaller bargaining 
units of employees with a community of interest than 
otherwise would be found by the Board.

• The Board ended these “micro-units” in PCC Structurals.
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(Dis)Organizing New Units



 The Board announced a new standard: 

When an employer seeks to add employees to a petitioned-for 
bargaining unit, the Board will apply the “traditional 
community-of-interests factors,” to determine if petitioned-for 
employees have a community of interests sufficiently distinct
from excluded employees.   

 The Board will consider the interests of all employees, both those 
in the proposed unit and those excluded from the proposed unit.

BOTTOM LINE:

It is now easier for an employer to add employees to a bargaining unit 
so as to slow down the election process and lessen the union’s chance 

of winning a representation election.
26

Employers Packing Units



 Know the community of interests:

 Are the employees organized in a separate department;
 Do the employees have distinct skills and training;
 Do the employees have distinct job functions and perform 

distinct work, including the overlap between classifications; 
 Are the employees functionally integrated with other 

employees;
 Do the employees have frequent contacts with other 

employees; 
 Do the employees have distinct terms and conditions of 

employment; and
 Are the employees separately supervised.
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Key Takeaway



 In September 2018, General Counsel Robb issued a memorandum 
changing the way the General Counsel’s office will handle certain 
cases involving a union’s duty of fair representation (“DFR”).

 The Duty of Fair Representation provides that a union must 
represent all employees in the bargaining unit, regardless of 
union membership, and must not act arbitrarily, 
discriminatorily or in bad faith with respect to their terms and 
conditions of employment. 

 The General Counsel is focusing on cases involving a union’s 
grievance handling.

• Existing law that a union’s mere negligence in handling 
grievances does not constitute a breach of the duty of fair 
representation.
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The Duty of Fair Representation



 General Counsel Robb has directed the following changes in the 
handling of unfair labor practice charges involving grievances:

 Requiring More Explanation from the Union: In cases 
involving lost or misplaced grievances, a union should be 
required to show that it has an established, reasonable 
procedure for tracking grievances.  Without such a procedure, 
a complaint may issue.

 Stricter Rules Involving Union Lack of Communications: In 
cases involving the failure to advise grievants of the status/ 
resolution of grievances, or the failure to respond to info 
requests from grievances, a complaint alleging arbitrary 
conduct should issue absent a reasonable excuse or meaningful 
explanation.
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The New Scrutiny



 Every metal trades council that represents employees in the private 
sector should make sure that it has an established tracking system 
for grievances, as well as established procedures for 
communicating the status of grievances and responding to requests 
for information from grievants.

 Although this is primarily a concern for private sector unions, 
councils that represent employees in the public sector should 
similarly adopt such systems and procedures, because the FLRA 
often looks to the NLRB for guidance on matters of are similar 
under both systems of law.
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Key Takeaways



 Picketing has often been a strong tool in the employees’ arsenal 
against the employer with whom they have a dispute (also known 
as the “primary employer”).  The issues become complicated when 
that primary employer is at a location where there are neutral 
employers (also known as “secondary employers”).  

 The Board has held that employees can picket at locations where 
the primary employer and secondary employers provided that the 
employees comply with what are referred to as the Moore Dry 
Dock criteria.
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Picketing



 Picketing is lawful if the 
following rules are adhered to: 

1) Picketing takes place only 
when the primary employer 
is on the jobsite; 

2) Picketing takes place close to 
where the primary employer 
is located on the jobsite; 

3) The picket signs clearly 
identify the primary 
employer; 

4) The picketers obey any 
reserved or neutral gates.
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Moore Dry Dock Rules



 In Preferred Building Services, Inc., 366 NLRB No. 159 (2018), a 
Republican NLRB held that an employer did not violate the NLRA 
when it discharged employees engaged in picketing because the 
Board claimed:
 The picketing did not comply with Moore Dry Dock because, 

while the picket signs identified the primary employer, the 
handbills referenced a secondary employer. 

 Even assuming compliance with Moore Dry Dock, the Board 
went on to hold that the employees were not protected in their 
picketing because they had a secondary objective, namely, to 
force a secondary employer to cease doing business with the 
primary employer. 

 In so doing, the NLRB went to great lengths to find “evidence” 
of that secondary objective.

33

Watch What You Say



 In Electrical Workers Local 357 (Desert Sun Enterprises), 367 NLRB 
No. 61 (2018), that a union violated the secondary boycott rules 
when it sent a notice of picketing to a secondary employer that did 
not qualify its threat of picketing by saying the union would 
conform to the Moore Dry Dock standards or picket in accordance 
with Board law. 
 The Board held that “[a] union’s broadly worded and 

unqualified notice, sent to a neutral employer, that the union 
intends to picket a worksite the neutral shares with the 
primary employer is inherently coercive.”

 The Board added, “[w]ithout any details, such a notice is 
ambiguous about whether the threatened picketing will 
lawfully target only the primary employer or will unlawfully 
enmesh the neutral employer.” 
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Watch What You Don’t Say



 In perhaps one of the clearest examples to which side the Board is 
likely to take in a questionable case, consider the following:

Although  we have found that ambiguity in employers’ facially neutral 
work rules is not necessarily indicative of unlawful interference with 

employees’ Sec. 7 rights, …, we view the ambiguity in unqualified 
threats to picket a common situs to be much different.

 While the Board won’t presume an employer will act unlawfully, it
appears to be more than willing to presume that a union will act
unlawfully, despite the Board’s protestations to the contrary.
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Whose Side is the NLRB on?



The F.L.R.A.
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The Current FLRA Members

Colleen 
Duffy 
Kiko

(Chair-
woman)

Earnest 
Dubester
(Member)

James T. 
Abbott

(Member)
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Other Important Officials

FLRA GENERAL 
COUNSEL

CHAIRMAN,
FEDERAL IMPASSES

PANEL

Mark 
A. 

Carter

Vacant



 A lawyer surveyed all of the decisions between December 15, 2017 
and July 27, 2018 issued by the FLRA.  He found:

 The FLRA issued 66 decisions on the merits, of which it ruled 
for the agency in 62 cases – that is a 94% decision rate for 
management – and in part for the agency in the remaining 4 
cases. 

 Of those 66 cases, 53 involved appeals from arbitration 
decisions.  

• Unions filed 20 of the appeals and lost every one of them.

• Agencies filed 33 of the appeals, and set aside the entire 
award in 29 of the cases, a 88% decision rate, as well as 
part of an award in 1 other case.
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The                   Problem



 Predictably, the FLRA’s pro-management bias has led to several 
decisions that have negatively impacted the ability of labor unions 
to represent employees in the federal sector.  These decisions 
include, but are not limited to, the following: 
 Changing the standard of review of arbitration awards to 

determine if the awards “excessively interfere” with the 
exercise of a management right; 

 Allowing a severance election to proceed, thereby 
undermining the stability of a longstanding collective 
bargaining relationship; 

 Precluding unions from pursuing any disputes under the 
unfair labor practice procedure if a grievance was filed; and

 Holding that union representatives are not entitled to 
participate in Office of Inspector General investigations.
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Surveying the Damage



 In Department of Justice, Fed’l Bur. of Prisons, 70 FLRA 398 (2018), the 
FLRA changed the standard of review for arbitrator decisions 
involving issues that implicate management rights.  The FLRA will 
now focus on three questions:
 Whether the arbitrator found a violation of a contract 

provision?
 If the answer to the first question is “yes,” then whether the 

arbitrator’s remedy is “reasonably and proportionally relate[d] 
to that violation”?

 If the answer to the second question is “yes,”, then whether the 
arbitrator’s interpretation of the contract provision “excessively 
interferes” with a management right?

If the answer to the third question is “yes,” the award is vacated.
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“Excessive Interference”



 The FLRA’s decision in Department of Justice, Fed’l Bur. of Prisons, 70 
FLRA 398 (2018) creates the possibility of an arbitrator finding a 
violation and issuing a remedy but the FLRA vacating the remedy. 

 Some suggested ways to avoid this result include:
 Make sure the issue statement includes a request that the 

arbitrator decides whether the agency violated its obligation to 
bargain in good faith. 

 Carefully word your requested remedy and add “in the event 
the contract violation remedy is overturned by the FLRA, the 
parties are to keep the practice/policy in place until the agency 
declares it unenforceable and fulfills any bargaining obligation.  
In the meantime, the agency will make whole employees as it 
would be the case where any other unilateral change violation 
is found.” 
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Practice Pointers



 In U.S. Agency for Global Media, 70 FLRA 946 (2018), the a majority 
of FLRA members held that once an arbitrator has decided a case, 
and once the remedy has been implemented, the arbitrator’s 
jurisdiction ends. 
 This is a significant change from established practice, in which 

arbitrators have the discretion to retain jurisdiction to address 
any disputes that arise over how the award is implemented. 

 Now, if such disputes arise, the union is expected to file 
another grievance and process that grievance to a different 
arbitrator, who will most likely be unfamiliar with the original 
dispute.

 The majority did not address complex issues, such as where 
there the remedy has been implemented for some but not all 
discriminatees. 
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The End of the Road



 In Department of the Navy, Portsmouth Naval Shipyard, 70 FLRA 995 
(2018), a majority of FLRA members ruled that a “employees’ right 
to self-determination is a factor which should be given equal 
consideration with all other factors.” 
 In so doing, the majority allowed a severance petition to be 

processed that may result in the undermining of a collective 
bargaining relationship that is nearly a century old.

 In reaching this decision the majority of the FLRA distorted the 
record beyond the testimony of the witnesses at the pre-
election  hearing.

 It represents the greatest shift in FLRA precedent in recent 
history and a major threat to the stability of collective 
bargaining relationships.
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Splitting Up Units



 First, established precedent provides that severance petitions 
should be granted in rare circumstances.  The majority ignored that 
precedent.

 Second, the majority claimed that the Regional Director failed to 
consider the petitioner’s evidence that the council did not 
adequately represent the employees at issue.  
 The Regional Director did consider that evidence and rejected 

it, finding it insufficient to establish unusual circumstances that 
warranted the severance petition.

 Third, the majority’s decision weakens employees’ rights to 
organizing by elevating the ability of a minority of employees –
30% of a proposed unit – to seek to divide larger, historical units.  
Larger units have greater bargaining strength.
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Splitting Units (continued)



 In United States Dep’t of the Navy, Navy Region Mid-Atlantic, 70 
FLRA 512 (2018), a majority of the FLRA held that a party may not 
“parse” separate statutory and grievance actions “simply because 
that party would prefer to change how it elected to pursue its 
claims.”  United States Dep’t of Justice, Fed’l Bur. of Prisons, Fed’l 
Correctional Complex, 70 FLRA No. 148 (2018).
 Section 7116(d) provides that issues may be raised under a 

negotiated grievance procedure or the statutory ULP 
procedure but not both.

 The FLRA majority held that 7116(d) applies when the theories 
advanced in one (such as a ULP charge) are substantially 
similar to the theories advanced later (such as in a grievance).
• The FLRA noted that the theories did not have to be 

identical.
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One or the Other



 In United States Dep’t of Veterans Affairs, 70 FLRA 697 (2018), a 
majority of FLRA members held that a union is not entitled to 
notice and an opportunity to bargain over a survey conducted by 
the office of inspector general (“OIG”).
 The union argued that the contractual provision requiring 

notice and bargaining did not impose any obligations upon the 
OIG, only the agency.

 The FLRA held that the provision nevertheless constrained the 
OIG to determine when and how to investigate because it 
would have to wait until after bargaining was completed.

 The FLRA noted that unions and agencies cannot add or 
subtract from the OIG’s investigatory powers through 
collective bargaining.
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OIG Investigations



 The FLRA went further in United States Dep’t of Veterans Affairs, 70 
FLRA 697 (2018), when the majority held that a union 
representative is not entitled to participate in the follow-up 
interviews conducted by the OIG.
 The FLRA majority determined that the OIG interviews did not 

concern general conditions of employment because the 
interviews were to gather factual information to determine 
whether any supervisors or outside healthcare providers had 
engaged in improper conduct.

 A dissenting FLRA member would have held that the 
investigation would have implicated general conditions of 
employment because it related to how the employees were 
being directed to conduct their work and whether those 
directions were improper. 
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OIG Investigations (continued)
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Welcome to the FSIP

AGENCY UNION



 In U.S. Dep’t of Agric., Rural Development and AFSCME, Local 3870, 
the FSIP addressed an impasse between the parties over how much 
official time a union representative should have during a week. 
 The union’s proposal was 3 days; the agency’s proposal was 2 

days.
 The FSIP resolved the impasse by giving the union only 1 day, 

noting: 
“Although the Agency is willing to offer 2 days of official time 
per week, the record before us does not lead to a conclusion 
that this amount of time is justified either.  For all of the 
reasons noted above, it does not appear that the Union has a 
burdensome case load.”
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Official Time



 In Department of Veterans Affairs and NNOC, 18 FSIP 42 (2018), the 
agency proposed to delete existing contract language addressing 
how it would manage certain employees. 

 The net effect would have required the agency to follow the 
law, rules and regulations.

 The FSIP did one better for the agency by imposing the 
following provision:

“The department has unfettered discretion to hire, manage, and 
implement policy concerning Contract RNs.”

This effectively operates as a waiver of the right to bargain
over any negotiable aspects of that management, as well as to
enforce existing law.
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Management of Employees



Capitol Hill
52



 The Good News: With the 
Democratic Party taking solid 
control of the House of 
Representatives, the labor 
movement does not have to keep 
as close of an eye on potential bad 
legislation, such as national right-
to-work or anti-worker reforms to 
the NLRB or FLRA.
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What Is In Our Future

 The Bad News: The Republican Party still controls the Senate and 
it will take a lot of work to get the more moderate Senators to 
break ranks with the GOP Leadership in the Senate. This means it 
is unlikely that the labor movement will see any beneficial 
legislation in the near future. 



If you have any questions, you should consult with the 
council’s attorney or with the Metal Trades Deparment.

THANK YOU!
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Conclusion
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