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WHAT WE WILL TALK ABOUT …



Fiduciary Duty

The Trust Placed in You.
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 Section 501(a) of the Labor-Management Reporting and 
Disclosure Act sets forth the general fiduciary responsibility: 

 It applies to all officers, agents, shop stewards or 
representatives of a union.

 It requires a union’s funds and assets be used solely for the 
benefit of the union and its members.

 It prohibits financial mismanagement and/or misuse of union 
funds (e.g., self-dealing, conflicts of interest, payment of 
personal expenses).

 This fiduciary duty applies to unions that represent private and/or 
public employees.
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Fiduciary Duty Defined



 DO hold a union’s money and property 
solely for the benefit of the union and spend 
the same in accordance with the union’s 
bylaws.

 DO NOT deal with the union as an adverse 
party or on behalf of an adverse party.

 DO NOT hold any personal interest or 
monetary interest that conflicts with the 
union’s interests, but DO account for any 
profit that you might receive from 
transactions that you conduct or that are 
conducted at your direction.
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The Three Keys



 Section 501(c) applies to just about any kind of taking of a union’s 
assets, monies or other property.

 It is unlawful to use union funds for personal use, obtain 
reimbursement for false or fictitious charges or to pocket 
members’ dues money.

 Section 501(c) can be violated by affirmative or passive conduct.

 In other words, an individual may violate the law by receiving 
unauthorized union assets, money or property, even if he or 
she did not affirmatively take it.

 An individual may also violate the law if he or she aids or 
abets in the unlawful taking of union assets, money or 
property.
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Embezzlement
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FINANCIAL SAFEGUARDS



 A metal trades council is required to establish internal financial 
controls that safeguard against misuse or attempted misuse of 
union assets, monies and/or property. These controls involve:

 Bank accounts; 

 Expenses (Meal, Personal, Supplies, Travel); 

 Expense Policies (General and Credit Cards); and

 Receipts.

 Internal financial controls also involve recordkeeping and retention 
(which are discussed later).
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Internal Financial Controls



 More than one officer should be responsible for financial 
transactions.

 All checks from a checking account must be signed by TWO 
officers.

 The failure to have a second signature on checks undermines a 
union’s financial safeguards.

 Checks from the council’s account must NOT be pre-signed.  

 The pre-signing of checks undermines safeguards by failing to 
attest to the authorization for specific expenditures.

 It also creates the possibility of misappropriation of funds.
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Bank Accounts



 Avoid making checks out to “cash” and/or maintaining petty cash.

 If an officer fails to follow this advice, then he or she must 
maintain records as to the authorization (that is, the 
authorization to write a check to “cash”) and the use of the 
funds.

 The use of such money obtained either way is subject to the 
fiduciary duty standards, as well as the recordkeeping and 
reporting requirements of the LMRDA.

 It is often a focal point of investigations, because investigators 
are looking to see if such funds were used for personal 
expenses. 

 Do NOT use ATM cards or debit cards.
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Bank Accounts



Each expenditure of a council’s funds must be …

andhave a

union purpose in order to be …
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Expenses (Generally)



 What does it mean for an expenditure of a council’s funds to be 
?

 The expenditure must be approved in accordance with the 
constitution and bylaws.

 There may be different requirements for different types of 
expenditures.
• For example, a council’s bylaws may contain pre-

authorization to pay expenditures that are routine or 
recurring (such as rent or utilities).

• Any other expenditure would require approval of the 
appropriate body (executive board or delegates).
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Expenses (Authorization)



 What does it mean for an expenditure of a council’s funds to be 
?

 The expenditure must be for a legitimate union purpose.

 What falls within that definition:
• Expenditure cannot be for personal purposes; it must be 

related to union business.
• Expenditure must be reasonable.
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Expenses (Union Purpose)



 All meal expenses must be properly documented. 

 There must be an itemized receipt for each reimbursed meal.

 There must be documentation or a written explanation as to 
whose meal is covered by the charge (full name and title); and

 There must be documentation or a written explanation of the 
union business conducted at the meal.

 This is necessary to ensure that all meal expenses are for legitimate 
union business and not personal expenses.

 The failure to document such expenses may lead to an 
inference that they were for personal expenditures.
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Expenses (Meal)



 All purchases of supplies from stores (such as Costco or Staples) or 
from online purchases (such as Amazon) must be documented 
with an itemized invoice or receipt.

 A copy of the credit card statement showing the total amount 
charged is NOT sufficient. 

• A line item on the statement does not provide adequate 
information for someone to determine if the expense was 
related to union business or if the expense was personal in 
nature.

• As with meal expenses, the absence of documentation may 
lead to an inference that the charge was for a personal 
expense. 
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Expenses (Supplies)



 As with any other expense, travel expenses must be supported by 
an itemized invoice where possible.  

 Airline: travel itineraries (which usually show the cost of the 
flight) and/or boarding passes should be maintained.

 Hotel: itemized receipts, along with the customer copy of the 
signed receipt should be maintained.

 Meals: itemized receipts, along with the customer copy of the 
signed receipt should be maintained.

 Mileage: a log should be maintained. 

 Councils should adopt a travel expense form for the above 
expenditures, as well as other travel expenses (parking, taxis, etc.). 
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Expenses (Travel)



 Every council must adopt an expense policy that identifies:

 Who is entitled to reimbursed expenses; 

 What expenses may be reimbursed (e.g., meals, travel, etc.); 

 What may be charged to credit cards; 

 What documentation is required; and

 What procedures must be followed
for approval of reimbursed
expenses.

 There must be controls against
double dipping, especially with
regard to expenses.
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Expense Policy (Generally)



 The expense policy must also address issues relating to credit 
cards, including:

 Authorized users: who is authorized to have and use the card; 

 Authorized uses: what types of expenses can be charged to the 
card; 

 Prohibited uses: what types of expenses or transactions are 
prohibited (such as using the card for cash withdrawals); 

 Expenditure limits: how much can be charged to the card; and 

 Documentation: what must be provided to support the charges 
made to the card.
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Expense Policy (Credit Cards)



 Every council must maintain at least one record that shows the 
following: 

 The date the money was received by the council (not the date 
on which the money was deposited); 

 The amount of money;

 The source of the money; and

 The purpose of the payment (per capita, etc.)

 Councils should also make regular deposits of cash and maintain 
adequate records of those deposits (such as copies of bank deposit 
slips). 
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Receipts



 Every council must provide for oversight with respect to the work 
performed by officers and employees.  This includes: 

 Balancing bank accounts on a monthly basis; 

 Ensuring that the person who balances the accounts is NOT
the same person who approves the payment of funds or signs 
the checks; 

 Conducting an annual audit of the council’s books and records 
by a certified public accountant; and

 Engaging in periodic reviews of the internal controls and 
operating procedures with professionals to see if any changes 
are necessary.
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Checks and Balances



 The Department of Labor provides “Tip Sheets” on the following 
topics:
 Authorization and Documentation of Expenditures; 
 Authorization of Salary and Paid Leave for Union Officials; 
 Internal Financial Controls; 
 Recordkeeping for and Reporting of Receipts; 
 Reimbursed Travel Expense Payments; 
 Union Lost Time Payments; and 
 Union Credit Card Policies.

 These Tip Sheets and others can be found at:
http://www.dol.gov/olms/regs/compliance/compltips.htm
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DOL Tip Sheets

http://www.dol.gov/olms/regs/compliance/compltips.htm


The federal government 
can sue any person who 
embezzles or converts for 
his/her use or the use of 
another any money, 
property or other assets of a 
labor organization of which 
he or she is an officer or is 
employed, directly or 
indirectly.  The penalty is 
$10,000 and/or 5 years in 
prison. 22

Enforcement

Any member can bring 
suit in federal court alleging 
a breach of fiduciary duty to 
cover damages, obtain an 
accounting, or other 
appropriate relief.
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AND THERE ARE EVEN MORE …



 Section 503 of the LMRDA prohibits a union from making indirect 
loans to any officer or employee that results in a total indebtedness 
of more than $2,000.

 The penalty for willfully violating this section is a fine of not 
more than $5,000 and/or imprisonment of not longer than a 
year.

 Note: any unauthorized disbursement of funds to a union 
officer or employee may be deemed a “loan” subject to this 
provision of the LMRDA.
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Loans



 Section 302(a) of the Taft-Hartley Act prohibits an employer from 
providing “anything of value” to a union, its officers, agents, 
representatives or employees in the following circumstances:

 If the union represents the employer’s employees; 

 If the union seeks to represent the employer’s employees; 

 If the union would admit to membership the employer’s 
employees; 

 If the payment causes direct or indirect influence of any other 
employees in the exercise of protected rights; or

 If the payment is intended to influence a union officer or 
employee with respect to his or her duties
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Payments and Gifts



 Section 302(b) of the Taft-Hartley Act prohibits an a union’s 
officers, agents, representatives or employees to request, demand, 
receive, or accept any “payment, loan, or delivery of any money or 
other things of value” prohibited by Section 302(a).

 Section 302(c) contains exceptions to Sections 302(a) and 302(b), 
such as those that allow for:

 The payment of backpay pursuant to arbitration awards or 
decisions by courts and administrative agencies; 

 Dues checkoff; 

 Jointly-trusted benefit funds, and

 Labor-management cooperation committees.
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Payments and Gifts (continued)



 “Payment, loan or delivery of money or other thing of value” is 
broadly defined. 
 It includes hunting trips, gifts, meals, hotel rooms, and sports 

tickets.
 There is no de minimis exception.

 “Payment, loan or delivery of money or other thing of value” does 
not include:
 An employer’s payment of lawful wages for services provided; 
 An employer’s remittance of dues deducted from employees’ 

paychecks; 
 An employer’s payment of awards in satisfaction of a decision 

by a court, arbitrator or federal agency.
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Payments and Gifts (continued)



 Section 502 of the LMRDA requires the bonding of every officer, 
agent, steward or other representative or employee of a union who 
handles funds or other property.

 The bond is to protect against loss by reason of acts of fraud or 
dishonesty on the part of the individual or in concert with 
others.

 Willful failure to comply with the bonding requirement is 
subject to a fine of not more than $10,000 and/or imprisonment 
of no longer than one year. 
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Bonding



Running a Council

Know the Rules.
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 Every council officer should be familiar with the bylaws that 
govern his/her council.  In particular, he/she must be familiar 
with:

 The provisions relating to meetings; 

 The provisions relating to the election of officers; 

 The provisions relating to the duties of officers; 

 The provisions relating to the receipt and expenditure of 
council assets, funds and monies; and

 The provisions relating to amending the bylaws.

• Bylaws should be amended and updated periodically (no 
less than every 5 years).
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Bylaws



 Article IX, Section 3 of the MTD Constitution provides that the 
President of the Metal Trades Council shall, among other things, 
preside at all council membership meetings utilizing ROBERTS 
RULES OF ORDER(“Roberts Rules”).

 Roberts Rules are the parliamentary law used by organizations, 
such as unions, to conduct their meetings.

 The standard agenda for each council meeting is set forth in the 
MTD Constitution at page 35.  (Note: not every item is 
addressed at every meeting, e.g., “election of officers” occurs at 
only one meeting in accordance with the Council’s bylaws.

 The Council President should not only consult the MTD 
Constitution, but also the Council’s Bylaws.  
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President



 Roberts Rules provides the framework for conducting business at a 
Council meeting.

 All business should be conducted by motion, with a second, 
debate (when allowed) and then a vote. 

 There is a hierarchy of preference with respect to motions.

• When certain motions are pending, such as a motion to 
adjourn or a motion to amend, no other motion can be 
entertained by the body unless it has a higher preference.

• The consideration of motions can get tricky during 
meetings, especially when the Council is considering 
something that is controversial. Get a Cheat Sheet!
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President (continued)



 Article IX, Section 5 of the MTD Constitution provides that “[t]he 
Recording Secretary shall keep a record of the proceedings of the 
council and attest to all orders signed by the President.”

 “Proceedings of the council” are the meetings of the delegates 
and the executive board.

 Minutes of every meeting must be kept.

• Minutes must reflect the authorization of the payment of 
council expenses and expenditures.

• Minutes must also reflect all motions made and the 
outcome of those motions.
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Recording Secretary



 Article IX, Section 5 of the MTD Constitution requires the Financial 
Secretary to be the “custodian of the archives.” 

 This means that the Financial Secretary is responsible for 
maintaining the council’s records. 

 Every metal trades council must have a DOCUMENT 
RETENTION POLICY.

• The policy identifies the length of time that the council will 
maintain records, by category of records.
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Recording Secretary (continued)



 A few notes about recordkeeping: 
 Certain records must be kept permanently.  These include:

• The council’s charter; 
• Certifications by the NLRB or FLRA (as well as any 

amendments or clarifications of certifications); 
• Collective bargaining agreements (including Memoranda 

of Understanding, Side Letters, etc.);
• Arbitration Awards;
• Jurisdictional Determinations; 
• All filed LM reports (LM-1, LM-2, LM-3, LM-4, LM-30); 

and
• Council bylaws.
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Recording Secretary (continued)



 More notes about recordkeeping: 
 Other records need to be kept for certain time periods.  These 

include:
• The backup records necessary to verify, explain, and/or 

clarify the LM reports (vouchers, worksheets, receipts and 
applicable resolutions) so that they can be checked for 
accuracy and completeness. These records must be kept for 
the current year plus 5 years.  Failure to keep the records 
may subject an officer to criminal penalties. 

• Union officer election records must be kept for the current 
year plus 1 year from the date of the election or the date 
any election protests are fully resolved, whichever is later.
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Recording Secretary (continued)



 Even more notes about recordkeeping: 
 Records relating to litigation or government investigations 

should be retained until the conclusion of that litigation or 
investigation, regardless of any other retention period. 
• This includes any documents that relate to the subject 

matter of the litigation or investigation.
• Examples include NLRB/FLRA charges, EEOC 

investigations, DFR litigation, OLMS investigations.
• Note: if there is any doubt about whether a document 

relates to the subject matter of the litigation or 
investigation, it should be maintained until the end of that 
litigation or investigation. Always check with counsel.
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Recording Secretary (continued)



 And, finally with respect to electronic recordkeeping: 
 Councils conduct business through e-mail, and, in the process, 

create electronic records that are subject to recordkeeping 
requirements.  
• If the council stores the e-mails and attachments, then it 

must retain those records for the required period of time.
• For example, if council officers send e-mails regarding the 

authorization for expenses reported on an LM report, the e-
mails should be kept for the current year plus 5 years. 

• Alternatively, the council could print out the e-mails and 
attachments, retaining those printed documents for the 
requisite time periods. 
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Recording Secretary (continued)



 Finally, Article IX, Section 5 of the MTD Constitution provides that 
the Recording Secretary “shall furnish the President of the Metal 
Trades Department with a quarterly report giving a synopsis of the 
affairs within the jurisdiction of the council….”
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Recording Secretary (continued)



 Article IX, Section 6 provides that the Financial Secretary shall:

 receive all dues and money paid to the council and pay the 
same to the Treasurer; 

 keep an accurate record of all moneys received and expended;

 issue all orders for the payment of bills ordered by the council, 
which are to be attested by the President and Recording 
Secretary; 

 make quarterly financial reports; and

 notify affiliated local unions of their indebtedness.

• Such notifications must be timely and periodic.
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Financial Secretary



 Article IX, Section 7 of the MTD Constitution defines the duties and 
responsibilities of the Treasurer, which include:

 receiving and receipting monies paid to him/her by the 
Financial Secretary; 

 disburse funds upon the order of the council; 

 keep an account of all monies received and expended, and, 
produce those books for inspection by the Board of Trustees; 
and 

 retain no more than $100 in his possession (that is, petty cash) 
and deposit the remainder in the bank designated by the 
council.
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Treasurer



 Article IX, Section 1 of the MTD Constitution requires each metal 
trades council to elect a Board of Trustees.

 Article IX, Section 7 of the MTD Constitution provides that the 
Board of Trustees shall inspect the books maintained by the 
Treasurer.

 This inspection must be periodic, preferably monthly but no 
less frequently than quarterly. 

 The purpose of this inspection is to serve as a financial 
safeguard against unauthorized expenditures or misuse of 
council funds. 
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Board of Trustees



 Article IX, Section 1 of the MTD Constitution requires each metal 
trades council to elect a Board of Trustees.

 Article IX, Section 7 of the MTD Constitution provides that the 
Board of Trustees shall inspect the books maintained by the 
Treasurer.

 This inspection must be periodic, preferably monthly but no 
less frequently than quarterly. 

 The purpose of this inspection is to serve as a financial 
safeguard against unauthorized expenditures or misuse of 
council funds. 
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Board of Trustees
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LM REPORTS …



 Information Report (LM-1): Every council is required to adopt a 
constitution and bylaws and file it with the DOL along with a Form 
LM-1.  This form contains detailed information about the union, 
including its dues rates, as well as where certain practices, such as 
discipline procedures and authorization of disbursements may be 
found in the bylaws.  

 The Form LM-1 must be amended whenever there is a change 
in those practices. 

 Annual Financial Reports (LM-2, LM-3, LM-4): Every council is 
required to file an annual financial report. 

 The particular report depends upon the total annual receipts.
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LM Reports
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LM Reports

ANNUAL FINANCIAL REPORT FILED BY 

FORM LM-2 Unions with total annual receipts 
of $250,000 or more or 
that are in trusteeship

FORM LM-3 Unions with total annual receipts 
between $10,000 and $249,999 (not 

in trusteeship)

FORM LM-4 Unions with total annual receipts 
of less than $10,000 (not in 

trusteeship)



 The Department of Labor provides “Tip Sheets” on the following 
topics:

 Form LM-1; 

 Form LM-2 Common Reporting Errors; 

 Form LM-3 Common Reporting Errors; 

 Reporting Officer and Employee Payments on Form LM-2; and

 Reporting Officer and Employee Payments on Form LM-3.

 These Tip Sheets and others can be found at:

http://www.dol.gov/olms/regs/compliance/compltips.htm
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DOL Tip Sheets

http://www.dol.gov/olms/regs/compliance/compltips.htm
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DOL AUDITS



 Unions get selected for several reasons:
 Failing to file timely or complete LM reports;
 Checking the “loss” box; 
 Discrepancies in reports;
 Member complaints; and
 Random:

• The DOL (OLMS) uses analytics to identify unions for 
audits where criminal activity is likely to be found 
(“fallout”). For example, it will compare the ratio of 
Schedules 11, 12 and 20 on a Form LM-2 to dues income.  
The national average is 60%, so the DOL targets unions 
whose average exceeds that amount.
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“Targets”



 The purpose of an audit is to determine compliance with the 
LMRDA:
 Reporting obligations;
 Recordkeeping obligations; and
 Fiduciary duty.

 Once the audit is completed, the DOL issues a closing letter 
outlining deficiencies uncovered in the audit.  

 Any violations found may be referred to the U.S. attorney for 
criminal action.

 Consult with counsel if notified that an audit will take place.

 Also, inform the Department upon receiving such notice.
50

Audits Generally



Dues Collection & 
Administration

Keeping Current.

51



 Article VIII, Section 4 of the MTD Constitution provides:

“Where a local union affiliated with a Metal Trades Council is three (3) 
months delinquent in the payment of per capita tax or legally imposed 
assessments to the council, the National or International Union of that 
local union shall, after written notification from the President of the 
Department of the local union’s delinquency, use its best efforts to 
persuade its local union to pay up immediately.” 

 Therefore, it is important that metal trades councils keep the 
Department apprised of delinquencies in the payment of per capita 
tax, so that the Department can take the appropriate action to help 
keep the councils properly funded.
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Generally



 Dues collection is governed by the Taft-Hartley Act, the National 
Labor Relations Act, and the decisions of the National Labor 
Relations Board. 

 Section 302(c)(4) provides the statutory authorization for an 
employer to withhold dues and remit dues to a labor organization 
provided:

 The employer receives a voluntary written assignment from 
the employee; and

 The written assignment is not irrevocable for a period of more 
than one year or beyond the termination date of the applicable 
collective bargaining agreement, whichever is sooner.
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The Private Sector



 Section 8(a)(3) of the National Labor Relations Act (“Act”) provides 
that employers and unions may enter into union security clauses, 
which require the payment of dues as a condition of employment 
on or after the thirtieth (30th) day of employment or the effective 
date of the collective bargaining  agreement.

 However, Section 14(b) of the Act allows individual States to adopt 
so-called “right-to-work” laws that prohibit employers and unions 
from entering into union security clauses or, for that matter, any 
agreement that requires the payment of any dues or fees as a 
condition of employment. 

 There are 27 so-called “right to work” states.
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The Private Sector
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The Private Sector
So-Called “Right to Work” v. Union Security



 Even in so-called right to work states, a union and an employer can 
negotiate a union-security clause if the employees are working in a 
federal enclave.

 An example of a federal enclave is the Pantex Plant, which is 
located in Amarillo, Texas.  Texas is a “right to work” State.

 Not every federal facility is a federal enclave.

 Federal enclave status requires research into the ownership of 
the property and whether the State retained any property 
rights.

 Always consult with legal counsel with respect to this issue.

56

The Private Sector



 Enforcement of union security clauses is a complicated, multi-step 
process.

 Employees must be given notice of their rights to be a non-
member and to pay a financial core, also known as the General 
Motors/Beck notice.  The financial core is that amount of dues 
that relates to “chargeable expenses” (contract negotiation, 
grievance adjustment, contract administration, etc.)

• The notice must be given when an employee becomes 
subject to a union security clause and annually thereafter.

• Failure to provide the notice may create legal liabilities for 
the union.
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The Private Sector



 There are still additional steps:

 Before a union security clause can be enforced, employees 
must be given notice of the amount they owe, the method by 
which that amount was calculated, and a reasonable period of 
time to pay the indebtedness. This is generally known as a 
Philadelphia Sheraton notice. 

• Often times and in an overabundance of caution, unions 
provide two Philadelphia Sheraton notices, one after another, 
basically informing the employee twice of what he or she 
owes.

• If the employee fails to pay the outstanding dues, he or she 
could be terminated. 
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The Private Sector



If you have any questions, you should consult with the 
council’s attorney or with the Metal Trades Deparment.

THANK YOU!
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Conclusion
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